


to craft more generalized, broad requests to stay within the number allotted, creating
more potential disputes on how the requests should be interpreted and whether they are
objectionable. The current structure permits the parties to craft narrowly specific, easily
identifiable requests without fear of exceeding any limit. For these reasons, my
experience is that the MSPB’s prior practice of following more closely to the Federal
Rules of Civil Procedure were an advantage, not detriment, to the discovery process
before the Board.
 

2. 5 C.F.R. § 1201.72(c) & 5 C.F.R. § 1201.73(d): Time Limits for Deposition Notices
 
While not necessarily new to the interim Final Rule, the discovery regulations are unclear
whether notices of depositions fall within the definition of “requests” that must be served
within 30 days of an Acknowledgment Order and/or within 10 days of service of discovery
responses. In practice, the cadre of potential deponents expands and shrinks during both
written discovery and depositions themselves. The importance of a deposition may not
be apparent either at the outset of discovery or even after review of initial written
discovery responses. In fact, it is often that during deposition testimony of one witness
the need for a new deposition arises. This would necessarily occur after the time limits
set out in 5 C.F.R. § 1201.73(d). To date, I have not had MSPB Administrative Judges
apply the written discovery request deadlines to deposition notices, but some agencies
do attempt to use the time limits to object to depositions. Since the Board is in the
process of amending its discovery regulations, I believe it would be beneficial to add
clarity in this area. For example, the deadline for noticing a deposition could be no less
than 20 days before the close of discovery to ensure sufficient time to confirm availability
of the witness.
 

Please let me know if you have any follow up questions or need any clarifications. I thank you
for your time and consideration.
 
Respectfully,
 
Michael L. Vogelsang, Jr.
 

10/31/24, 2:16 PM Comment on Interim Final Rule (89 FR 72957) - MSPB - Outlook

about:blank 2/2




