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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

DELORES A. DELOS SANTOS,

Petitioner,

v.

OFFICE OF PERSONNEL MANAGEMENT,

Agency.

(CSF 2 602 086)
DOCKET Number

CB-1205-01-0005-U-1

DATE: August 28, 2001

Emeterio A. Laguatan, Jr., Olongapo City, Philippines, for the petitioner.

before

Beth S. Slavet, Chairman
Barbara J. Sapin, Vice Chairman
Susanne T. Marshall, Member

opinion and order

¶1 This case is before the Board pursuant to the petitioner’s letter, dated November 8, 2000, addressed to the Clerk of the Board and titled "Request for Regulation Review".  Request File (RF), Tab 1.  For the reasons set forth below, we DENY the petitioner’s request for regulation review.

BACKGROUND

¶2 Petitioner’s letter to the Board argues that OPM’s reconsideration decision of October 13, 2000, denying her application for survivor benefits based upon her husband’s service was in error because of OPM’s misinterpretation of 5 U.S.C. § 8333.  RF, Tab 1.  She attached to her letter a copy of the reconsideration decision.  Specifically, petitioner alleges that OPM erred when it denied her request on the basis that her late husband failed to perform at least 5 years of creditable service.  Id.  As relief, petitioner requests that the Board reverse the OPM reconsideration decision.  OPM has not responded to petitioner’s submission.

ANALYSIS

¶3 The Board has original jurisdiction to review rules and regulations issued by OPM and to declare such provisions invalid. 5 U.S.C. § 1204(f). In exercising that jurisdiction, the Board is authorized to declare OPM rules and regulations invalid if it determines that their implementation would require an employee to commit prohibited personnel practices, as defined in 5 U.S.C. § 2302(b). See, e.g., Prewitt v. Merit Systems Protection Board, 133 F.3d 885, 887 (Fed. Cir. 1998). 

¶4 The petitioner complains that OPM’s reconsideration decision was based upon a “mis-interpretation of law under Sec. 8333 (a) (b) of 5 U.S.C.”  RF, Tab 1.  Petitioner fails, however, to argue that OPM’s implementation of the identified regulations would require an employee to commit a prohibited personnel practice.  Despite the fact that she has titled her filing as a "Request for Regulation Review", we find that she has provided an inadequate basis for the Board to review any OPM rule or regulation. We therefore deny the petitioner’s request. 

¶5 Citing 5 C.F.R. § 1203.21(c)(4)(7) and 5 C.F.R. § 1203.13(a)(2)(4), petitioner also seeks imposition of sanctions upon OPM for that agency’s failure to file a response to petitioner’s request for regulation review.  RF, Tabs 5 and 6.  As there is no statute or regulation requiring such submission or authorizing the Board to order sanctions under these circumstances, we deny petitioner’s request for sanctions.

ORDER

¶6 Accordingly, we deny the petitioner’s requests for regulation review and for the imposition of sanctions. The decision of the Board is final on the matter of the request for regulation review and the request for sanctions. 5 C.F.R. § 1203.12(a).  However, because the petitioner’s request was filed within 30 days of OPM’s reconsideration decision and asks the Board to reverse that decision we are referring it to the Board’s Seattle Field Office for processing as a timely petition for appeal.

notice to the appellant regarding
your further review rights

You have the right to request the United States Court of Appeals for the Federal Circuit to review this final decision.  You must submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC  20439

The court must receive your request for review no later than 60 calendar days after your receipt of this order.  If you have a representative in this case and your representative receives this order before you do, then you must file with the court no later than 60 calendar days after receipt by your representative.  If you choose to file, be very careful to file on time.  The court has held that normally it does not have the authority to waive this statutory deadline and that filings that do not comply with the deadline must be dismissed.  See Pinat v. Office of Personnel Management, 931 F.2d 1544 (Fed. Cir. 1991).

If you need further information about your right to appeal this decision to court, you should refer to the federal law that gives you this right.  It is found in Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read this law as well as review other related material at our web site, http://www.mspb.gov.

FOR THE BOARD:

Washington, D.C.
______________________________
Robert E. Taylor
Clerk of the Board


